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Recent Steps to Combat Mortgage Fraud 
 
 
INTRODUCTION 
 
The Queensland Parliament has taken important steps to combat fraud arising under the 
Land Title Act 1994 (Qld) in relation to the creation of mortgages with the passing of the 
Natural Resources and Other Legislation Amendment Act 2005 (Qld). 
 
The amendments place obligations on a mortgagee to take “reasonable steps” to ensure 
that a person who has executed an instrument of mortgage is actually the registered 
proprietor of the lot or the interest in the lot being mortgaged and to retain records of the 
steps taken to identify the mortgagor. 
 
These amendments will offer some protection to a registered proprietor where an 
instrument of mortgage has been fraudulently registered over the registered proprietor’s 
title.  In this situation, it is the registered proprietor that needs protection when the 
mortgagee is not a party to the fraud, because the mortgagee will have indefeasibility of 
title, notwithstanding the occurrence of identity fraud in the obtaining of the mortgage: 
Grgic v ANZ Banking Group Ltd (1994) 33 NSWLR 202. 
 
THE NEW OBLIGATIONS ON MORTGAGEES 
 
The new obligations are contained in ss 11A and 11B of the Land Title Act 1994 (Qld).  
Section 11A requires that, before the mortgage is lodged for registration, an original 
mortgagee take “reasonable steps” to ensure that a person who has executed an 
instrument as mortgagor is the person who is, or is about to become, the registered 
proprietor of the lot or the interest in the lot being mortgaged. 
 
Section 11A also requires that the mortgagee compile a written record of the steps taken 
to identify the mortgagor, or keep originals or copies of the documents used to identify 
the mortgagor. A written record or documents must be retained for 7 years.  If requested, 
the registrar must be advised of the steps taken, or the written record or documents used 
to identify the mortgagor must be produced for the registrar’s inspection.  
 
Similarly, s 11B requires a transferee of a registered mortgage to ensure that the person 
who executed the mortgage was the registered proprietor of the lot or the interest in the 
lot that had been mortgaged, regardless of when the mortgage was executed.  This section 
also imposes identical recording and record-keeping obligations. 
 
Without limiting the operation of these new sections, a mortgagee will have taken 
“reasonable steps” if the mortgagee complies with practices included in the Registrar’s 
Land Title Practice Manual.  This manual is now given statutory recognition under s 9.  
 
The explanatory memorandum contemplates that the reasonable steps required will be 
similar to those required under the Financial Transaction Reports Act 1988 (Cth) and the 
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Financial Transaction Reports Regulations 1990 (Cth); being that the mortgagee will 
need the mortgagor to provide a “100 point” score of identification. 
 
CONSEQUENCES OF NON-COMPLIANCE  
 
A failure to take “reasonable steps” to properly identify a mortgagor, to keep records, or 
to inform the registrar of the steps taken or provide the registrar with documents will 
attract a maximum 20 unit penalty (which is the equivalent of $1 500). 
 
More significantly, a registered mortgagee will not receive the benefits of indefeasibility 
for the mortgagee’s interest if:  
• the mortgagee failed to take reasonable to steps to verify the identity of the 
mortgagor; and  
• the instrument of mortgage was executed other than by the person entitled to execute 
a mortgage over the property as registered proprietor. 
 
This result is achieved by a new exception to indefeasibility that has been inserted as s 
185(1A). 
 
A related amendment has been made to s 189.  Section 189(1) lists a number of matters 
for which there is no entitlement to compensation from the State where a person has 
suffered deprivation of a lot or interest in a lot, or has suffered loss or damage.  The new 
paragraph 189(1)(ab) provides that a mortgagee has no entitlement to compensation if the 
deprivation, loss or damage can be fairly attributed to the mortgagee’s failure to take the 
steps to identify the mortgagor required by ss 11A and 11B.  
 
These amendments do not alter the position of a mortgagee where fraud has occurred but 
the mortgagee was not a party to the fraud, provided that the mortgagee has taken 
“reasonable steps” to ascertain the identity of the mortgagor. 
 
AMOUNT RECOVERABLE BY A COMPENSATED MORTGAGEE  
 
New section 189A limits the amount recoverable for interest and costs by a mortgagee 
exercising a power of sale where the execution of the mortgage involved fraud against the 
registered proprietor.  This provision will apply despite anything to the contrary in the 
instrument of mortgage. 
 
The section applies if a person is recorded on the freehold land register as a mortgagee 
over a lot; the execution of the instrument of mortgage involved, or was associated with, 
fraud against a person who is or was the registered proprietor of the lot; the mortgagee is 
entitled to exercise a power of sale; and the defrauded person would be entitled to 
compensation under s 188 for deprivation of the lot or an interest if his or her position is 
not otherwise rectified.  
 
This provision will only come into play if the mortgagee retains its indefeasible title 
because it has taken “reasonable steps” to identify the mortgagor. 
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The rate of interest recoverable for any given day that the mortgage was in force must not 
exceed the lesser of: 
• the Reserve Bank of Australia’s official cash rate for the day (which is currently 
5.5%, as can be seen on the bank’s website http://www.rba.gov.au at 2 February 
2006) plus 2%; or 
• the rate specified in the mortgage. 
 
Costs recoverable are limited to those costs incurred by the mortgagee in directly 
protecting the mortgagee’s interest such as insurance premiums, rates and land taxes. 
Costs of entry into possession and the costs of exercising power of sale are not 
recoverable. 
 
Where the registered owner wishes to retain title to the property, the registrar may pay an 
amount of compensation to the registered owner sufficient to discharge the mortgage. 
This would allow the mortgagee to receive the same amount of money it would if it sold 
the property, without actually having to take possession and arrange the sale. The 
amendment will prevent the situation where an exorbitant interest rate claimed by a 
mortgagee stops the State from negotiating an outcome beneficial to the defrauded 
registered proprietor, which occurs at present because of the difference between what a 
defrauded person can be paid by way of statutory compensation and what a mortgagee 
may retain under the mortgage from the proceeds of sale.  
 
POWERS OF INVESTIGATION AND POWER TO CORRECT THE REGISTER 
IN RELATION TO FRAUD  
 
The Registrar’s powers under s 19, to hold an inquiry, have been extended to allow the 
Registrar to decide whether, among other things, a fraud affecting the land registry has 
been committed.  
 
The Registrar has also been granted an extended power to correct the register under s 15, 
if, as a result of holding an inquiry, the Registrar decided that the register is incorrect 
because there has been fraud affecting the register and the correction will not prejudice 
the rights of the holder of an interest recorded in the register.  
 
Other than where the Supreme Court has ordered the correction, the Registrar’s power 
continues to be limited to corrections which do not prejudice the rights of the holder of an 
interest recorded in the register.  
 
COMMENT 
 
For reputable lenders, the identification requirements in ss 11A and 11B would at least be 
the equivalent of current industry practice.  However, it is clear that cases involving the 
forgery of a registered proprietor’s signature on a mortgage continue to proliferate.  See, 
for example, Grgic v ANZ Banking Group Ltd (1994) 33 NSWLR 202; Young v Hoger 
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[2001] QCA 253; Russo v Bendigo Bank Ltd [1999] 3 VR 376 and Australian Guarantee 
Corporation v De Jager [1984] VR 483.  
 
These amendments aim to overcome the problems highlighted by these cases and provide 
greater protection to land holders who have been deprived of land or who have suffered a 
loss as a result of fraudulent registration of a mortgage.  The amendments also will 
reduce the State’s exposure to claims for compensation for fraud, especially where 
lenders do not maintain best practice standards and charge exorbitant rates of interest. 
 
Naturally, fraud may still occur despite these amendments.  However, the amendments 
should help combat the activities of unsophisticated fraudulent opportunists and improve 
the practices of all lenders.  In particular, the exception to indefeasibility created by s 
185(1A) is of great significance.  Lenders who ignore these requirements may be rapidly 
transformed into unsecured creditors with little likelihood of recovering their debts. 
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